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CARLSON, JUSTICE, FOR THE COURT:
1.  Thisgoped resuts from adreuit judge s grant of summary judgment in favor of a governmenta
entity pursuant to the Missssppi Tort Clams Act (MTCA), Miss Code Ann. 88 11-46-1 to -23 (Rev.
2002). Fnding no aror, we afirm the judgment of the Circuit Court of Washington County.

FACTSAND PROCEEDINGSIN THE TRIAL COURT

2.  OnNovember 12, 1999, BrendaL . Mitchdl (Mitchell) and Bradford Dreher Jordan (Jorden) filed
separate lawalits agang the City of Greenville Missssppl (Greanville) and Hovas Condruction, Inc.
(Hovas) for injuries and damages sudained in a one-car accident onNovember 14, 1998, when Mitchdl

and Jordan were occupants of amotor vehidewhich sruck apileof dirt and debris from the condruction



of aboat ramp on Lake Front Road. Greenville had previoudy contracted with Hovasfor the congtruction
of aboat ramp invalving, among ather things, the “ cutting into” Lake Front Road.

3. Mitchdl and Jordan operated anight dub cadled The Walnut Street Bait Shop. Jordan played in
aband paforming in the dub on the night of the accident.  Around midnight the band took a breek, and
Jordan, Mitchell, and one of the other band members, Richard Tdigferro, drove to the home of Mitchell
and Jordan on Lake Ferguson Road, north of Greenville. They went to their home to feed their catsand
retrieve a cord needed by the band.

4.  They It thenight dub between 12:15 and 12:30 am. At her deposition, Mitchell testified that
Jordanwasdriving. Ittook around 15 minutesfor themto drivehome. Ontheway back to thedub, there
wasamiding rain asthey ascended and descended alevee. Upon descending thelevee, they wereheeding
toward Lake Front Road, aroad with which they were very familiar, when according to Mitchell, dirt and
debris appeared "suddenly out of nowhere" The vehide sruck the pile of dirt and debris, and the
occupantswere injured. Jordan tedtified via depostion thet as he drove the van he could see a ydlow
tractor near the pile of debris, however, he did not see traffic cones or lights. Jordan stated he had
consumed one five-ounce cup of wine while on sage with the band that night. Personnd with the
Greanville Police Department performed a breethdyzer test on Jordan around 4:00 am., gpproximatey
three hours after the accident, and he registered .092.

5.  Inhiscomplaint Jordan dleged that hewas driving thevehide. Hedso dleged the pile of dirt and
debris was not reasonably vishble nor did he have adeguate wanings. Mitchdll filed a separate complaint
agang Greanvilleand Hovasthe same day. In her complaint, Mitchell dleged shewas apassenger inthe
vehide she awned but which was driven by Jorden. Her complaint dso dleged the pile of dirt and debris

was not reasonably vighle nor were adequiate warnings in place.



6.  Prior toany regponsve pleadings being sarved, both Mitchdl and Jordan filed separate amended
complants. These amended complaints were identicd to ther respective complaints except that the
amended complaints subgtituted Greenville City Clerk Mary Ann Hessfor Greenville Mayor Paul Artman
as the person upon whom process could be served in behdf of Greanville. Shortly theresfter, Greanville
filed separate ansversto theamended complaintsand amotion to consolidate the cases. By agreed order,
the cases were consolidated.

7.  Grearwille moved for summeary judgment on the bad's of exemption for lighility under Miss Code
Am. 88 11-46-9(1)(v) & (w). Upon responsss beng filed, the trid court conducted a hearing on the
summary judgment motion. Upon taking the motion under advisament, thetria court in due coursegranted
summaryjudgmentinfavor of Greerwillepursuant totheM TCA, fromwhich both Mitchd | and Jordan have

appedled.

STANDARD OF REVIEW

18. TheMissssppi Legidaure hasdetermined thet governmenta entitiesand their employeesshdll be
exempt from lighility in certain Stuations as outlined in Miss. Code Ann. 8 11-46-9. Thisexemption, like
thet of qudified or absolute immunity, is an entittement not to gand trid rather than a mere defense to
ligbility and, therefore, should be resolved at the earliest possble stage of litigation. Cf. Saucier v. Katz,
533 U.S. 194, 200-01, 121 SCt. 2151, 150 L.Ed. 2d 272 (2001). Therefore, immunity isaquestion of
law and is a proper matter for summary judgment under Miss R. Civ. P. 56.

19.  ThisCourt reviews de novo atrid court’ ssummary judgment. Short v. Columbus Rubber &
Gasket Co., 535 S0.2d 61, 65 (Miss. 1988). All evidenceis viewed in the light mogt favorable to the
non-movant. Palmer v. Biloxi Reg'| Med. Ctr., Inc., 564 So.2d 1346, 1354 (Miss. 1990). See

also Brown v. Credit Ctr., Inc., 444 So.2d 358, 362-65 (Miss. 1983) and its progeny.
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DISCUSSION

l. WHETHER THE TRIAL COURT PROPERLY GRANTED
GREENVILLE'SMOTION FOR SUMMARY JUDGMENT.

110. The soleissue on goped iswhether thetrid judge correctly granted summary judgment infavor of
Greanville Enrouteto granting summary judgment, the trid judge hed that Greanville was exempt from
ligbility under the Missssppi Torts Clams Act, which Satesin pertinent part:

(1) A govenmentd entity and its employees acting within the course and scope of
thar employment or duties shdll not be lidble for any daim:

(v)  Arigngout of aninjury caused by adangerous condition on property of
the governmentd entity that was not causad by the negligent or other
wrongful conduct of an employee of the governmentd entity or of which
the governmentd entity did not have natice, ether actud or condructive,
and adeguate opportunity to protect or warn againgt; provided, however,
that a govenmentd entity shal not be lidble for the failure to warn of a
dangerous condition which is obvious to one exercising due care; [of]

(w)  Arigng out of the aasence, condition, mafunction or removd by third
partiesof any sgn, Sgnd, warning device, illumination device, guardral or
median barrier, unless the aasence, condition, mafunction or removd is

not corrected by the governmentd entity respongble for its maintenance
within areasonable time after actud or condructive notice

Miss Code Amn. § 11-46-%(1)(v) & (w). Mitchdl and Jorden assat thet Greenville, through its
contractor, Hovas, cregted the dangerous condiition and failed to warn drivers of the potentia danger.
Upon review of the record, there is no doubt that Greenville entered into a contract for the congtruction
of aboat ramp and that the road was under condruction a the time of the accident. However, the record
indicates that precautions were taken to warn motorigts of the dangerous road condition.

11. The afidavit of Steve Hovas, an officer of Hovas, reveds that the portion of Lake Front Road
where the accident occurred had been “cut into” as part of the condruction project on November 13,

1998. Hovasfurther stated that when he left the condruction Ste a noon, twelve to thirteen hours prior



to the accident, warning sgns hed been placed on both the north and south portions of Lake Front Road,
indicating “Road Closed to Thru Traffic” The placement of the Sgns on that date and time was
corroborated by affidavit tesimony of the project enginesr, Bill Burle, .

112.  Further corroboration came from the affidavit of Kenneth Westhrook, a security guard for
Greanville Gravd Company. At goproximatdy 5:00 p.m. onNovember 13, 1998 (the afternoon prior to
the early morning accident of November 14, 1998), Westbrook observed orange cones and alarge
wamning 9gninthemidde of theroadway on the north Sde of the condruction indicating thet the road wes
closad. However, when Westbrook went to the scene shortly after the accident, a approximately 1:00
am. on November 14, 1998, he naticed thet the Sgn previoudy upright a the north end was now “lying
face up in goproximatdy the middle of the roadway” with the orange cones scattered.  In their rebuttal
brief, Mitchdl and Jordan concede thet warning Sgnswere podted a the Site a the end of the work day.
However, they argue that Greanville made " no subsequent ingpection of the Sgnsfor aperiod of seven or
eight hours before the accident.”

113.  Ther agument is migplaced because § 11-46-9(1)(w) does not require agovernmentd entity to
adtivey patral areas containing warning Sgns to seeif athird party has removed the Sgns. The Satute
exempts the governmentd entity from lihility for the remova of warning sgns “unless the absence,
condition, malfunction or removal isnot corrected by the gover nmental entity responsible
for its maintenance within a reasonable time after actual or constructive notice.” 1d.
(emphadis added).

114.  Mitchdl and Jordan rely on preMTCA casesto place a duty on Greanwille to patral the Sreets
to find downed warning Sgns. However, even prior to the enactment of the MTCA, this Court held that

amunidpdity isnat aninsurer of the sfety of motorigsonitsdreats. City of Jackson v. Locklar, 431



S0.2d 475, 479 (Miss. 1983). Thereisnothing in the record to indicate that Greenville knew or should
have known that the Sgn wastipped over. While Westhrook's affidavit indicatesthat he had seenthesgn
“blown down by thewind” in the padt, it does nat indicate thet he ever reported thet fact to Greanville

CONCLUSON

115.  Thedrcuit judge was eminently correct in granting summary judgment pursuant to the Missssippi
Tort Clams Act and our casesinterpreting the Act. For these reasons, thetrid court’ sgrant of summeary
judgment and find dismissd in favor of Greenwilleis afirmed.
16. AFFIRMED.

PITTMAN, CJ., SMITH, PJ., WALLER, COBB, EASLEY AND GRAVES, JJ.,

CONCUR. MCcRAE, PJ.,, CONCURS IN RESULT ONLY. DIAZ, J.,, NOT
PARTICIPATING.



